More examples of decisions in an RNTBC

This table provides some specific examples of different types of decisions RNTBCs make—on their own or with consent
from common law holders. This list is not exhaustive.

Type of Nature of the decision Decision makers What process for deciding
decision
Native title Membership eligibility—whether people or Common law holders Must follow both the consultation and consent
(high level) groups who are not common law holders can be process set out in the regulations, and any
eligible for corporation membership special rules in the rule book. (The RNTBC must
then act on the directions of the common law
holders.)
Corporate Membership model—what model of membership  RNTBC members Special resolution of members (to approve what
governance to adopt. Good practice is to consult common law is written in the rule book)
e direct (all inclusive), where all common law holders because the purpose of the RNTBC
holders are eligible to become members of the is to represent them.
corporation
e indirect (representative), where a smaller
number of common law holders are appointed
to represent each common law holder group
Native title Setting an alternative consultation processes Common law holders Must follow both the consultation and consent
(high level) for low level native title decisions—the rule process set out in the PBC regulations and any
book could specify a process that differs from the special rules in the rule book. (The RNTBC must
process in the regulations then act on the directions of the common law
holders.)
Native title Giving standing consent for certain native title Common law holders Must follow both the consultation and consent
(high level) decisions—agreeing to the RNTBC making some process set out in the PBC regulations and any
native title decisions without consulting common special rules in the rule book. (The RNTBC must
law holders for every single one then act on the directions of the common law
holders.)
Corporate Membership applications—whether to accept or Depends on the rule book: Depends on the rule book:
governance decline a membership application In most cases RNTBC directors decide, Directors’ resolution or
noting they cannot refuse an application if the RNTBC has an indirect (representative)
if the person meets the eligibility criteria, membership model, the process set out in the
but it may vary if the RNTBC has an indirect rule book
(representative) membership model
Corporate How to elect and appoint directors Depends on rule book: The process set out in the rule book—which may
governance Directors are elected by the RNTBC accommodate traditional decision-making by
members at a general meeting. common law holder groups and elders
Common law holder groups and elders
(even if they are not members) may decide
which directors are nominated.
Corporate Board composition—whether the board is RNTBC members Special resolution of members (to approve what
governance structured to: Good practice is to consult with all is written in the rule book)
e represent all common law holders and groups common law holders because the purpose
o reflect diversity of age, gender etc of the RNTBC is to represent them.
e provide independent perspectives
e include particular expertise, such as legal,
financial or specific to an industry.
Corporate Appointing a CEO RNTBC directors Directors’ decision-making process set out in the
governance rule book
Operational Appointing other staff CEO (under a delegation from the RNTBC Managers’ decision-making process in line
directors) with policies and budgets as set by the RNTBC
directors
Relating to Make a compensation application to the Federal Common law holders Directors’ decision-making process set out in the
native title Court RNTBC's rule book—check for specific processes
involving consultation
Native title Enter into an ILUA Common law holders—noting that the Must follow both the consultation and consent
(high level) RNTBC directors may sign the ILUA on process set out in the PBC regulations and any

behalf of the native title holders after the
decision is made.

special rules in the RNTBC’s rule book
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Aboriginal and Torres Strait Islander corporations who are registered native title bodies corporate
(RNTBCs) are required to make many types of decisions. Some decisions might be related to native
title, others may relate to other day-to-day corporate operations and requirements under other
laws. It’s important to make sure decisions are made the right way, by the right people.

Important differences

To understand why there are different processes for making decisions you need to understand some differences...

..between common law holders
and RNTBC members

Common law holders

are the people described in a
determination of native title as the
native title holders. Some native title
determinations list individuals. Some
determinations refer to descendants
from named people. Some
determinations name a particular
tribe, clan or family, a language group
or other estate group.

RNTBC members

are the people who have applied

to become a member of the
corporation—following the process
in its rule book—and had their
application approved by the directors
and their name added to the register
of members kept by the corporation.

A person who is a common law holder
under the determination will not
automatically become a member of
the associated RNTBC. A common law
holder does not have to be a member

of the RNTBC. Their native title rights
and interests exist even if they are not
a member of the RNTBC. The person
has the same say about native title
decisions and compensation applications
as a common law holder who is also a
member of the corporation.

...between native title decisions
and corporate decisions

Native title decisions and compensation applications

An important part of an RNTBC’s job is making decisions about native title.

To make a native title decision or decision to apply for compensation

for acts that have affected common law holders’ native title rights and
interests, an RNTBC must consult with and gain the consent of the
common law holders whose rights and interests may be or have been
affected. The RNTBC must make these decisions according to the wishes
or directions of the common law holders who give consent for their native
title rights and interests to be affected.

The Native Title (Prescribed Bodies Corporate) Regulations 1999

(PBC Regulations) set out the way that an RNTBC must consult with the
common law holders. The RNTBC has to produce a certificate of the
consultation to prove that the right process was followed.

For native title decisions and compensation applications the RNTBC
directors are accountable to all of the common law holders, including
those who are not members of the RNTBC.

Corporate decisions

RNTBCs also, like every other corporation, make decisions about the
corporation such as its strategic direction, budget, risk and operations
(e.g. entering a lease for an office building or to employ staff). An RNTBC
that fulfils a range of objectives (e.g. delivering community services or
running businesses) will make lots of these types of decisions.

The RNTBC’s directors make these decisions (or delegate the decision to
staff) in line with the Corporations (Aboriginal and Torres Strait Islander)
Act 2006 (CATSI Act) and the RNTBC’s rule book.

The directors are accountable to the corporation and its members.
Members can ask about the corporation’s operations and financial
management, and make decisions about appointing the directors and their
remuneration (if any), selecting the auditor, setting corporation rules etc.
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